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Schoenherr

1 Relevant Authorities and Legislation

1.1 What regulates M&A?

In Slovenia, different aspects of M&A are regulated by different
bodies of law. The company law aspects (corporate governance,

corporate finance, changes of the corporate form and mergers)
are subject to the Companies Act. Certain aspects of takeo-
vers of public companies (the mandatory bid rule, the takeover
offer process, target defence restrictions) are regulated by the
Takeovers Act. Moreover, the Markets in Financial Instruments
Act and the Ljubljana Stock Exchange Rules provide a regu-
lation of the capital markets aspects of M&A. The Slovenian
M&A framework is also shaped by regulations provided for,
inter alia, by the Book-Entry Securities Act, the Prevention of
Restriction of Competition Act, the Employment Relationship
Act, the Code of Obligations and the Law of Property Code.

Certain sector-specific regulations, e.g. the Insurance Act, the
Banking Act, the Investment Funds Act, and the Media Act,
etc., provide for special regimes pertaining to M&A with respect
to targets which are regulated corporate entities or, affecting the
buy-side, provide for certain additional obligations for regulated
entities engaging in M&A (e.g. Alternative Investment Fund
Managers Act; see question 1.4 below).

In terms of regulation of information flows adjacent to the
M&A process (in particular in respect of non-binding bid and
due diligence phases), EU Market Abuse Regulation (“MAR” —
in respect of inside information), the General Data Protection
Regulation (“GDPR” —in respect of personal data), competition
law and banking secrecy provisions notably impact the conduct
of transactions. The new Trade Secrets Act (see question 10.1
below) must also be taken into account with regards to informa-
tion flow/due diligence processes.

Additional requirements with respect to acquisitions and
reorganisations of municipality/state-owned companies are
governed by the Public Finance Act and specialised legislation
on management of state-owned assets (see following paragraph).

In recent years, legislative measures geared at mitigating the
impact of the financial crisis (e.g. the legislation establishing the
Slovenian “Bad Bank”), facilitating the privatisation process
and regulating management of state-owned assets (e.g. the legis-
lation establishing and regulating the status of the Slovenian
Sovereign Holding, “SSH”), as well as the activities of the afore-
mentioned state entities, have impacted M&A transactions in
respect of both state and privately-owned target companies
(see question 10.1 below for further information on the market
environment).
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1.2 Are there different rules for different types of

company?

The takeovers regime stricto sensu (embodied in the Takeovers
Act — mandatory bid rule, the takeover offer process, target
defence restrictions) only applies to acquisitions of (i) listed
companies (i.e. joint-stock companies, the shares of which are
admitted to trading on an organised market), and (ii) non-listed
joint-stock companies if certain requirements regarding the size
of the target company are met (at least 250 shareholders or total
equity capital of at least EUR 4 million).

Similarly, capital markets regulations (such as rules on market
transparency) only apply to such (public) companies and, in
respect of market abuse, to financial instruments traded on
regulated markets and trading facilities qualifying as multilat-
eral trading facilities (“MTFs”) and organised trading facili-
ties (“OTFs”) (NB: as of July 2016, MAR in most parts, and
fully as of January 2017, superseded the national regulation on
market abuse; see question 1.5 below). For example, in relation
to market transparency, the Financial Instruments Market Act
provides for certain reporting obligations with regard to stake-
building in a listed company. Once a single sharcholder (option
holder, a person entitled to jointly exercise voting rights, etc.)
has reached (or has entered into an agreement on the basis of
which it will reach) 5%, 10%, 15%, 20%, 25%, 33%, 50% ot 75%
of all voting rights in a public listed company (or if its stake has
fallen below such a threshold), it is obliged to notify the manage-
ment of the respective company of such a fact. In turn, the
company management is obliged to publish the fact that such
an acquisition has been effected. This obligation applies wutatis
mutandis to non-listed joint-stock companies that are subject to
the Takeovers Act.

1.3 Are there special rules for foreign buyers?

As a rule, foreign buyers (especially EU/EEA-based buyers) are
subject to the same regulations and requirements as Slovenian
buyers.  Specific restrictions may apply to non-EU/EAA
companies buying real estate in Slovenia; however, a Slovenian
incorporated company may serve as a special purpose vehicle
(“SPV?) for such purposes (see below, however, regarding the
BU sanctions regime).

Certain sector-specific regulations (see question 1.4 below)
provide for additional conditions that are to be met by an
acquirer of a sharcholding in certain regulated entities in order
to obtain a respective authorisation by the competent public
authority.

ICLG.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London




Slovenia

Restrictive measures in respect of certain foreign entities
and individuals based on EU foreign policy may have a limiting
effect for M&A transactions. Sanctions put in place on this
basis may affect individuals, organisations, entities and states,
and may include, infer alia, freezing of assets and prohibition of
concluding certain transactions. They are reviewed at regular
intervals, and an up-to-date, consolidated list of sanctions is
available and should be consulted, if relevant for a particular
transaction.

Notably, limitations are in place on the basis of EU sanctions
that blacklist certain individuals; consequently, such individ-
uals are prohibited from, inter alia, acquiring shares or assets of
Slovenian entities and concluding certain other transactions that
pertain to the parties or assets located in Slovenia. Since the
sanctions are aimed at beneficial owners, special purpose vehi-
cles cannot be used to conceal the ultimate ownership of the
acquiter/contracting party.

Slovenia has further detailed the sanctions with govern-
mental decrees, which are based on the Slovenian Act Relating
to Restrictive Measures Introduced or Implemented in
Compliance with Legal Instruments and Decisions Adopted
within International Organisations.

On 19 Match, Regulation (EU) 2019/452 of the European
Parliament and of the Council of 19 March 2019, establishing a
framework for the screening of foreign direct investments into
the Union, was adopted. While openness of the EU remains
unaltered, the Regulation aims to establish a framework for
Member States to screen foreign direct investments, taking into
account their individual circumstances and national interests.
Slovenia is yet to establish such screening mechanisms.

1.4 Are there any special sector-related rules?

Transactions within certain business sectors (banking, insur-
ance, fund management, media) are, in addition to the general
M&A regime, governed by various sector-specific rules aimed
at prudential regulation and a “fit and proper” assessment.
Usually, an approval by the relevant controlling public authority
is required before the acquisition of a controlling stake in a regu-
lated entity can be completed. For instance, the acquisition or
sale of a sharcholding in a Slovenian financial institution (e.g.
bank, insurance company or fund management company) upon
which the thresholds of 20%, 33% or 50% of all the voting rights
in such a financial institution are reached or exceeded, triggers
the requirement for preliminary approval by the relevant regu-
lator (e.g. Bank of Slovenia, Slovenian Insurance Supervision
Agency). Similatly, an acquisition of 20% or more shares in a
daily media publishing undertaking may only be effected upon
consent of the Slovenian Ministry of Culture.

1.5 What are the principal sources of liability?

In addition to contractual liability (arising from, e.g., misrep-
resentations or breaches of undertakings within the context
of the transactional documentation) and directors’ duties in the
process of M&A transactions, the participants in M&A trans-
actions should consider (i) the liability provided for non-compli-
ance with M&A-specific statutory obligations and, particularly
in asset deals, and (ii) statutory “drag-along” of certain liabilities
of the disposing entity (as means of creditor protection).

In respect of statutory obligations: Most notably, liability may
arise particularly in connection to the obligation to duly notify
the Slovenian Competition Protection Agency (“CPA”) of the
merger/acquisition or seck an approval by the competent public
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authority (in each case, when applicable — see questions 1.4 and
2.14). For example, the completion of an M&A transaction
without the prior notification/clearance from the CPA (when
required) may entail a penalty in the amount of up to 10% of
the turnover that the undertaking (along with other undertak-
ings of the same group) achieved in the past business year, to be
imposed upon the undertaking obliged to notify. Furthermore,
the CPA may require the acquirer to dispose of the respective
shares (or a portion thereof) within a certain period of time.

Additionally, the fines for infringement of the rules regarding
bid procedures set out in the Takeovers Act (e.g. the failure of
the bidder to duly instigate a mandatory takeover offer proce-
dure) may reach EUR 375,000 (see question 5.1 below). Further
penalties are provided under the sector-specific regulations
mentioned under question 1.4 above. In addition to a mone-
tary fine, the acquirer will also suffer a loss of the voting rights
stemming from the shares acquired outside the takeover offer
procedure.

Moreover, the Financial Instruments Market Act provides for
a monetary penalty for the failure to report an acquisition of a
significant stakeholding (please see question 1.2 above).

Lastly, the acquirer of a Slovenian public company should
take into account the provisions of the MAR regarding insider
dealing and market abuse. Breach of the respective provi-
sions may attract fines of up to EUR 500,000 for the infringing
undertaking and up to EUR 10,000 for the responsible persons
within the undertakings. In addition, the Slovenian Securities
Market Agency (“SMA”) may prohibit the infringing under-
taking from further trading with financial instruments and
impose other sanctions envisaged by the MAR. Finally, respon-
sible persons within the undertakings may be held criminally
liable (in line with the EU Market Abuse Directive; note that
sanctions include imprisonment).

In respect of statutory “drag-along” liability: In the context
of transfers of undertakings (other than outright share deals),
this type of liability may arise (primarily) in two legal scenarios.
First, if the asset deal is effected through a corporate law opera-
tion (testructuring) such as spin-off/demerger with acquisition,
all entities involved in the operation are jointly and severally
liable for liabilities of other entities involved in such demerget/
spin-off, up to the net value of assets and liabilities allocated
(according to the demerger/spin-off plan). In practice, this
may mean that the acquirer of the asset(s) may assume joint
and several liability for obligations which remained with the
disposing entity, up to the net value of such asset(s). Second, in
cases where the asset deal is effected under the generally appli-
cable contract law (e.g. by regular contract of sale), the acquirer
of a “compendium of assets” assumes joint and several liability
for any liabilities “relating to such compendium of assets or
a part thereof”, up to the (book) value of such compendium
of assets. The latter provision has been subject to some criti-
cism in legal literature; in practice, both instances of statutory
“drag-along” liability are sometimes mitigated through (cross-)
indemnities. In addition to these two instances, asset deals bear
the risk of acquirer’s liability against employees under the rules
based on EU Transfers of Undertakings Directive 2001 (see
question 2.9 below).

2 Mechanics of Acquisition

2.1 What alternative means of acquisition are there?

The control of a business is usually obtained by acquiring
control of the corporation-legal entity owning the business.
This may be implemented by way of share purchase, takeover/
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merger, spin-off/demerger, share capital increase in the target
company or through a management agreement (where a domi-
nant company controls the target company based on an agree-
ment as opposed to equity ownership). On the other hand, the
acquirer may opt for acquiring control over the target business
via an asset purchase.

In the case of a share purchase in a joint-stock company, the
investor will generally acquire control once the transfer of the
title to the shares (closing) has duly taken effect. In order to gain
(positive) control, the investor should acquire at least 50%-+1
of the voting shares. A qualified level of control, enabling the
acquirer to pass most corporate resolutions, is obtained by the
acquisition of at least 75% of the voting shares in a company while
full control is generally obtained at over 90% of the voting shares
(as the shareholders aggregately holding at least 10% interest still
have certain minority rights under Slovenian corporate law).

In the aftermath of the financial crisis, debt-to-equity (“D/E”)
swaps (acquisitions by corporate creditors of equity in their
borrower in exchange for their debt claims) have emerged as an
alternative means of acquiring (controlling) equity stakes. D/E
swaps may cither be effected on a voluntary/contractual basis
as between debt and equity-holders (e.g. as a measure of finan-
cial restructuring pre-insolvency) or, in the context of statutory
insolvency, as a result of court-sponsored compulsory settlement
proceedings (which may be implemented on a compulsory basis
if supported by a sufficient percentage of eligible creditors with
voting rights in such proceedings). Notably, in these circum-
stances, the Takeovers Act and the Banking Act provide for
certain exemptions to the mandatory takeover bid requirement.

2.2 What advisers do the parties need?

In a common M&A transaction, the parties to the deal are
(depending on the size and complexity of the transaction) usually
advised by legal, financial and tax consultants. With regard to
specific sectors of business, additional specialised (technical,
operational, etc.)) advisers may be necessary (such as environ-
mental regulation/industry specialists).

In high-end transactions, both the seller(s) and the (poten-
tial) investor(s) commonly engage investment banks and/or
specialised M&A advisers (consultancy firms) in addition to the
above-mentioned advisers.

2.3 How long does it take?

The timeframe of an M&A transaction depends on the trans-
action structure and the eventual regulatory approvals/notifi-
cations required.

In the case of bid procedures under the Takeovers Act, the
bidder must, before submitting the bid: (i) publish a takeover
intent declaration; and (ii) obtain an authorisation/approval of the
bid from the SMA. Once these conditions are met, the bid must
stay open for a minimum of 28 days and a maximum of 60 days.

If the transaction requires a prior merger control notification
to be filed before the CPA, the general timeframe will usually be
extended by three to five months to allow for the CPA’s prelim-
inary (phase I) investigation. If the CPA decides to initiate a
full investigation (in cases where the proposed transaction could
lead to a market concentration significantly impeding effective
competition on the Slovenian market — phase II), the CPA’s
decision may take a longer period of time.

2.4 What are the main hurdles?
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M&A transactions may experience hurdles in cases where
preliminary notification/approval by a public authority is
required (see questions 1.4 and 2.3). Delays are mainly caused
by the formalities which must be complied with and, sometimes
(depending on the sector/public authority), the lack of established
practice — especially in cases of complex transactions.

See also, question 6.3 below as regards certain specific (corpo-
rate law-driven) limitations applicable to Slovenian corporates
— parties to an M&A transaction.

2.5 How much flexibility is there over deal terms and

price?

In principle, the price and other transaction terms may (subject
to the directors’ duty of care) be freely negotiated between the
parties, except in relation to intra-group transactions where
consideration generally needs to be at arm’s-length terms in
order not to constitute a breach of capital maintenance rules.

When the target is a public company falling within the scope
of the Takeovers Act regime (see question 1.2 above for criteria),
the price in a public bid is subject to the restrictions provided
thetein. A takeover offer must be made in relation to all shares
in the target (no partial bids) and the offer price (i) must be the
same for all the shates in the target company/all the shares in
the target company falling into a certain class, and (ii) may not
be lower than the highest price at which the bidder has obtained
the shares in the target company within the past 12 months.
Furthermore, if, within one year of the acquisition based on
a successful bid, the bidder acquires additional shares in the
target company at a higher price than the one offered in the
bid, the bidder is obliged to pay the acceptors of the original bid
the respective price difference (statutory top-up). Similarly, in
the event that a takeover is followed by a squeeze-out (i.e. if a
squeeze-out resolution is passed within three months following
the conclusion of the takeover), the cash compensation to be
paid to the minority shareholders must be at least equal to the
price per share paid to the sharecholders in the course of the take-
over bid. In the context of privatisations, EU state aid rules may
reduce deal flexibility (e.g. “private investor test”).

2.6 What differences are there between offering cash

and other consideration?

In the prevailing number of cases, M&A transactions in
Slovenia are based on cash consideration. However, other kinds
of consideration may also be agreed upon.

Pursuant to the Takeovers Act, either (a) cash, (b) shares in
the bidder/company controlling the bidder, o (c) a combination
of the former, may be offered as consideration to the free-float
in the mandatory takeover offer. In principle, the same legal
regime applies to all aforementioned transaction modes.

On the other hand, in transactions implemented by way of
corporate restructurings (e.g. mergers, spin-offs, etc.), the
compensation generally consists of shares in the absorbing entity
(share exchange). However, in some instances, cash compensa-
tion is also possible (e.g. in cases where an exchange ratio cannot
be rounded up to a single share or in cases where all shareholders
of the transferring entity waive their right to receive shares in
the acquiring entity).

As mentioned in question 2.1 above, debt claims of corpo-
rate creditors are being increasingly used as consideration in
acquisition transactions within the context of either voluntary
(contractual) or compulsory (by way of court-sponsored compul-
soty settlement) D/E swaps.
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2.7 Do the same terms have to be offered to all

shareholders?

When a takeover offer is made to the free-float shareholders, the
bid must provide for the same price (and other conditions) with
respect to all the shares in the target company/all the shares in
the same class (equal treatment rule). Similarly, in the case of a
squeeze-out, the same share price and exit conditions must be
offered to all shareholders who are being squeezed out.

In other cases, the transaction terms may be freely negoti-
ated between the acquirer and the selling sharecholders, e.g.
different terms with respect to different shareholders in the
target company.

2.8 Are there obligations to purchase other classes of

target securities?

According to the Takeovers Act, the (mandatory or voluntary)
takeover offer must be addressed to all “securities” issued by the
target which are not held by the offeror; for the purpose of the
respective provision, “securities” are defined as (i) shares of the
target carrying voting rights, and (ii) call option warrants issued
by the target. The prevailing view in practice is thus that the
bidder is not under an obligation to also purchase non-voting
shares in the target company.

2.9 Are there any limits on agreeing terms with

employees?

As a general rule, the employment contracts concluded by the
target company shall remain in force after an M&A transaction.
The acquirer is bound by/not allowed to amend the provisions
of such employment contracts and employees’ rights and obli-
gations stemming from them except by way of a mutual agree-
ment with the employees. Notably, in the case of asset deals,
the acquirer of (part of) the target business must guarantee the
employees the rights and obligations stipulated by a collective
bargaining agreement (to the extent that the seller of the busi-
ness was bound by one) for at least one year after the acquisition.

In the case of a legal merger, demerger or transfer of an
undertaking (by way of an asset deal), the acquirer shall be liable
for the employer’s obligations assumed by way of employment
contracts concluded before the transaction (pursuant to the
provision of the Employment Relationship Act implementing
BU Transfers of Undertakings Directive 2001). Moreover, both
parties to the transaction are deemed jointly and severally liable
for any claims of the employees arising up to the date on which
the transfer was effected.

2.10 What role do employees, pension trustees and

other stakeholders play?

Depending on the nature of the planned transaction/its impact
on the employees’ position, the management of the concerned
company must: (A) inform the employees about the envisaged
measure (e.g. a change or reduction in the size of the business);
(B) consult the employees with regard to the envisaged measure
(e.g. the sale of the company business, winding up, corporate
reorganisation, reduction of the number of employees); or (C)
obtain prior consent of the employees with respect to such a
measure (e.g. if actions described under (B) will result in the
change of a significant number of employees). While the letter
of the law is somewhat ambiguous in this respect, the prevailing
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view is that these obligations do not apply to target compa-
nies (in shareholder-level control transactions) but primarily
to companies disposing of a part of a business (via asset deals,
de-mergers or similar).

In the context of a public takeover (governed by the Takeovers
Act), the following applies: the target company and the acquiretr/
offeror must immediately inform the employees (via employee
representatives) of the takeover intent (decision to make a take-
over offer) and make available to the employees the target
board’s opinion on the effects of the takeover offer. Moreover,
the target board is obliged to publish the employee’s opinion
with regard to the takeover offer (if it receives such an opinion
in good time).

In practice, the target company’s creditors may also have a
significant (indirect) influence over the acquisition process on
the basis of contractual restrictions in loan agreements (e.g.
through change-of-control clauses and asset disposal restric-
tions (and other similar negative covenants) triggering termina-
tion rights in cases of a breach). Such influence is amplified in
cases where the target company is undergoing a (distressed) debt
restructuring process — predominantly because of the (implied)
reduction in the value of the equity and enhanced lender coordi-
nation often prompted in a distressed scenario.

2.11 What documentation is needed?

Documentation needed for a transfer of shares in a public

company depends on: (i) the number of shares/level of control
acquited (potential trigger of a CPA notification obligation/
prior clearance requirement); (ii) the nature and size of the target
company (if listed and/or meeting certain requirements as to the
size — see question 1.2 above — the transaction will be subject to
the Takeovers Act regime); and (iii) whether or not the deal is
based on a (first-step) privately negotiated bilateral block acqui-
sition (in which case, a detailed share purchase agreement is
usually drawn up).

The implementation of a bid procedure under the Takeovers
Act requires, znter alia, the following documents: the takeover
intent declaration; the bid; the bid prospectus; the opinion of
the target board; the confirmation of the Slovenian Central
Securities Depository (“CSD”) that (a) a bank guarantee
amounting to the consideration for all the shares that are subject
to the takeover bid has been provided, or (b) alternatively, that
an equal amount of cash has been deposited with the CSD; if
shares are offered as consideration, a confirmation that such
shares have been deposited with the CSD. Notably (and some-
what specific to Slovenia), the transferee shall — as a prerequisite
for the SMA’s approval — warrant to the SMA that no direct or
indirect security interest has been (undertaken to be) established
over the target company’s securities or assets for the financing
of the purchase of shares subject to the takeover bid. Also, a
report on the target shares which the bidder has acquired in the
past 12 months must be submitted to the SMA (on a special
form), etc.

The transfer of shares in a limited liability company is
deemed effected (publicity effect — including the ability of the
acquirer to exercise shareholder rights vis-g-vis the target) upon
successful registration of the acquirer as a new shareholder with
the Commercial Register. In order to register the transfer with
the Court Register, the following documents must, znter alia,
be submitted to the Court Register: a share transfer agreement
executed in the form of a notarial deed; the updated company’s
articles of association and certain other documents — depending
on the specific circumstances of the case (e.g. confirmation
from the Slovenian tax administration that the acquirer has
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no outstanding tax liabilities if such a person has been listed
earlier on a publicly disclosed list of tax evaders). The amended
Companies Act has also introduced some (additional) restric-
tions for persons wishing to become shareholders in Slovenian
LLCs. Namely, under the new rules, a person cannot be (or
become) a shareholder if such a person (except for certain excep-
tions), nter alia: (i) is listed on a publicly disclosed “blacklist”
of tax evaders; (ii) was fined for breach of labour laws; or (iii)
has already established a de facto non-operational limited liability
company within the last three months (or acquired shares in
such a de facto non-operational limited liability company).

In cases of legal mergers and demergers, the Companies
Act provides that, infer alia, the following documentation is
to be executed/submitted to the Court Register in order for
the restructuring to have legal effect: the division plan (for
demergers) or the merger contract (for mergers); the report of
the management board and the supervisory board; the report of
the financial auditor; the protocol of the general meeting of each
company participating in the restructuring; and the approval of
the competent public authority (if applicable), etc.

2.12 Are there any special disclosure requirements?

In the context of a public takeover, the offer document must
contain, inter alia, the identification of the offeror, the definition
of the target securities, consideration (cash, securities, combina-
tion), the acceptance deadline and, if applicable, the threshold
condition (the minimum number of shares acceptable for the
offeror, whereas for the mandatory takeover bids the success
threshold shall be a minimum of 50%+1 share pursuant to the
amended Takeovers Act). If the target company is not listed, but
is subject to the Takeovers Act because it fulfils the additional
criteria (see question 1.2 above), the offer document must further
contain a (court-appointed) auditor’s opinion as to whether the
consideration offered for the target shates is fair/equitable. In
the case of consideration in the form of securities, the offer
document must contain detailed information on such securities
(mirroring the requirements of the EU Prospectus Directive).

As noted above, the target board must, within 10 days of the
publication of the takeover offer, publish its opinion on the
effects of the proposed takeover, including an indication of
any prior dealings with/agreements between the board and the
offeror.

Furthermore, individual members of the offeror and target
company’s boards must disclose any transactions with target
securities which they (as natural persons) or their family
members have entered into in the 12 months prior to the publi-
cation of the takeover offer.

Ad hoe notification obligations, pursuant to the Market Abuse
Regulation, may also be triggered in the process (see question
4.2 below).

If a particular transaction entails a disposal of a “significant
part of the assets” by a joint-stock company (see question 2.15
below), the definitive agreement underlying the transaction must
be made available to the shareholders of the seller for inspection
prior to the general meeting deciding on the disposal. In prac-
tice, certain disclosure mechanisms have been adopted with a
view to preventing leakage/de facto publication of the agreement
by virtue of compliance with this requirement (but these have, to
our knowledge, not yet been validated by courts to date).

In the case that the acquisition is structured via a Slovenian
SPV, certain disclosure requirements relating to the establish-
ment of the respective Slovenian company need to be met: (1)
KYC tests in connection with the opening of the company’s
bank account; and (2) new disclosure requirements in relation to
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beneficial ownership — to be recorded in the beneficial owner-
ship register (see also, question 10.1 below).

2.13 What are the key costs?

The official fees due to the Court Register and the Official
Gazette (for the compulsory publication, where applicable) are
nominal. Legal advisers’ and investment professionals’ fees
(if applicable) depend on individual arrangements with the
respective legal adviser/investment professional. Notary costs
(if applicable) are based on a tariff considering the deal value.
Escrow agency costs (if required) are usually agreed on indi-
vidual agreement with the agent.

Currently, in cases that require prior notification to the CPA, a
fee of EUR 2,000 shall be paid via bank transfer upon the filing
of the notification. The fee due to the SMA for the issuance of
an approval to the takeover bid (the Takeovers Act) amounts to
0.2% of the nominal value of the entire body of shares issued by
the target company, but no less than EUR 6,300 and no more
than EUR 12,600.

2.14 What consents are needed?

If the transaction takes place in a sector regulated by special rules,
ptiot approval/permission by the televant regulatory authority may
be required (see question 1.4 above).

In the case of a bid procedure under the Takeovers Act, the bid
must be approved by the SMA prior to publication. See also ques-
tion 2.3 above.

Pursuant to the Prevention of Restriction of Competition Act,
an M&A transaction (a concentration) requires prior approval
by the CPA if the combined aggregate annual turnover of all the
undertakings concerned (including undertakings belonging to the
same group) exceeds EUR 35 million before tax on the Slovenian
market in the last business year, and (a) the annual turnover of
the target company (including undertakings belonging to the same
group) exceeded EUR 1 million on the Slovenian market in the last
business year, or (b) in the event of the creation of a joint venture,
the annual turnover of at least two participating undertakings
(including undertakings belonging to the same group) exceeded
EUR 1 million on the Slovenian market in the last business yeat.

If a concentration does not meet the above thresholds, but the
market share of the undertakings concerned exceeds 60% within
the Republic of Slovenia, the undertakings concerned are obliged
to inform the CPA of the concentration (but not to submit a formal
notification).

In the context of privatisation M&A, while not a regulatory
consent in the usual sense, the Strategy on the Management of
State-Owned Assets, a government-prepared document adopted by
the parliament, effectively defines the permissible scope of divest-
ment in state-owned companies and thus (ex ante) sets the eligible
target pool.

See question 6.3 below as regards certain (corporate law-driven)
restrictions/consent requitements applicable in M&A transactions.

2.15 What levels of approval or acceptance are needed?

In the case of a— voluntary or mandatory — public offer (submitted
in relation to the shares in a company subject to the Takeovers
Act), the offeror is free (but not obliged) to set an acceptance
threshold (which, however, shall not be lower than 50%+1 in the
mandatory bid).
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In the case of private limited companies, the Companies Act
provides for a default statutory pre-emptive right of the existing
shareholders. Articles of association of private and — to a limited
extent — public companies may also require the consent of the
target to the transaction in question (to be given by either the
management or supetrvisory board or by the general meeting)
and stipulate the respective voting majority requirement.
Furthermore, the disposal of a significant part of the assets of
a joint-stock company (25%, which also applies to disposals of
shares) requires the approval of the seller’s general meeting.

As far as (fundamental) corporate changes are concerned, the
following applies: an envisaged merger or demerger must be approved
in advance by the general meeting of the (de)merging company(ies).
The required minimum majority is 75% of the shate capital repre-
sented at the voting in the case of a joint-stock company, and 75% of
all shareholders in the case of a limited liability company. A larger
majority may be provided for by the articles of the association.

2.16 When does cash consideration need to be

committed and available?

The parties to an M&A transaction are usually free to negotiate
the consideration payment terms, i.e. advance payments, delayed
payments, esctow payments, €tc.

Nevertheless, the payment terms are strictly regulated if an
investor initiates a bid procedure under the Takeovers Act. First
and foremost, the consideration (cash or securities) offered for the
target securities must be deposited with the CSD prior to the publi-
cation of the takeover offer. In cases where the bid is successful,
the CSD is obliged to effect the payment of the deposited cash/
transfer of the deposited shares to the acceptors of the bid within
eight days upon having received the decision on the bid’s success
issued by the SMA. See also question 2.11 above.

3 Friendly or Hostile

3.1 Isthere achoice?

The law itself does not distinguish between friendly and hostile
takeovers. In practice, a takeover attempt is deemed hostile if it
is opposed by the management and/ot the supervisory board of
the target company.

The Takeovers Act limits the actions of the target compa-
ny’s management board while the takeover offer procedures are
pending. In particular, a prior approval by the general meeting
(convocation to be made 14 days in advance; 75% majority needed)
is required for defensive measures of the board (any steps that the
board intends to undertake in order to resist the transaction such
as the sale of assets, the acquisition of its own shares, the issu-
ance of new shares/an increase of share capital, etc.). Approval
is needed even for actions that have been contemplated before
the offer has been received, but were not yet implemented. Any
actions of the management board that are in contravention of
these rules are null and void. See also question 6.3 below.

3.2 Are there rules about an approach to the target?

There are no explicit rules about the bidder’s approach to the
target; however, such an approach may result in the target board
disclosing/publishing this fact (either voluntatily or on the basis
of the target board’s mandatory disclosure obligation under the
Market Abuse Regulation — inside information). See also ques-
tion 4.2 below.
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3.3 How relevant is the target board?

Practically, the cooperation of the target board is of great impor-
tance — especially in the due diligence process (given that the
target management controls the information flow in regard to
the target company). In practice, the target board may also
(indirectly) influence a takeover process by means of a written
opinion on the published takeover bid (which the board is
obliged to do pursuant to the Takeovers Act).

In addition, the managing and supervisory bodies of companies
participating in corporate restructurings (mergers/demergers) are
obliged to prepare a written report on the transaction — legal and
economic rationale of the transaction (which shall be presented
for publication with the Companies Register). Note, however,
that in such instances, it is the general meeting that approves
the transaction, bearing in mind the information contained
in the managing/supervisory body report. If the transaction
is approved by the general meeting, the management body is
obliged to execute it.

In hostile transactions, the board’s tactics to resist the trans-
actions usually require prior approval of the shareholders (see
questions 3.1 above and 8.1 below).

3.4 Does the choice affect process?

In practice, the transaction negotiation and execution processes
will run more efficiently, if the cooperation of the target board
has been secured in advance.

4 Information

4.1 What information is available to a buyer?

A relatively significant amount of information on the target
company is publicly available. The public Companies Register
(available at www.ajpes.si) provides public access to the main
corporate documentation (e.g. articles of association, certain
general assembly resolutions, some supervisory board resolu-
tions, the company’s legal status history, share-transfer agree-
ments relating to limited liability companies, etc.). Most compa-
nies (public and private) are also obliged to publish their
financial statements for each financial year (which, as a default
rule, equals the calendar year). Certain other Registers such as
the Land Register are also available online. In addition, peri-
odical and ad hoc statements of listed companies are available
through a dedicated database (so-called “SEONet”) of the
Ljubljana Stock Exchange (available at http://seonet.]jse.si).

On the other hand, access to information that is not publicly
available will, as a general rule, presuppose cooperation of the
target management.

4.2 Is negotiation confidential and is access

restricted?

In practice, negotiation is kept confidential on the basis of a
non-disclosure agreement between the parties. In the case
of listed (public) companies (be it the target, the buyer or the
selling shareholders), the ad hoc disclosure obligations under
the MAR may be triggered at some point in the course of the
process, to the extent that the information at hand could have, if
made public, a significant impact on the relevant playet’s share
price (e.g. the management board may be — depending on the
circumstances of the case — obliged to disclose that (an advanced
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stage of ) negotiations are taking place). The relevant player may,
nevertheless, postpone the publication of any such inside infor-
mation as long as, broadly, such a withholding is not considered
deceptive and the information in question is kept secret (again,
in accordance with the MAR).

However, the SMA may, notwithstanding the above, request
that the potential acquirer and/or the potential target company’s
management board disclose any ongoing negotiations, which may
result in the takeover offer. Even if there is no such request
from the SMA, the target company’s management is required
to notify the SMA of any arrangements or negotiations with the
bidder, or report that there are no such ongoing arrangements
or negotiations, and provide a statement regarding any direct
or indirect pledges or other collaterals (already or to be) agreed
with respect to the target company’s assets for the benefit of the
bidder in connection with the (contemplated) takeover within
two business days after the publication of the takeover intention.

If there is an agreement with the target company regarding the
acquisition of the latter, such an agreement must be disclosed in
the prospectus used in the takeover offer procedures.

4.3 When is an announcement required and what will

become public?

In the case of public companies, the acquirer is obliged to publish
a takeover intent declaration within three business days from
reaching the takeover threshold. More specifically, the acquirer
is obliged to inform the SMA, the CPA and the target manage-
ment of its intent to submit a takeover bid and, on the same day,
make the takeover intent declaration public. Within 30 days after
the publication of the takeover intent declaration, the acquirer
will have to publish the takeover offer along with, inter alia, a
detailed prospectus containing a wealth of information on both
the target company and the acquirer (see question 2.12 above).

In the case of acquisitions off-exchange/outside the takeover
bid process (e.g. if the acquirer enters into a direct agreement
with the seller of a controlling block), the purchase price need
not — in principle — be disclosed to the public.

In cases where there is a merger/demerger agreement
involving joint-stock companies (public or non-public), a copy
of the merger/demerger agreement is kept with the Companies
Register, thus making it available to the public.

If the transaction entails a disposal of a “significant part
of the assets” by a listed joint-stock company (see also, ques-
tion 2.12 above), the transaction documentation will need to
be made public in the course of a convocation of the general
meeting to approve the transaction.

The transfer of shares in a limited liability company may
be effected only on the basis of a share transfer agreement in
the form of a notarial deed which must be submitted to the
Companies Register (where it is made available to the public).
The same applies to the merger and demerger transactions
where the merger agreement is kept at the Companies Register.
For this reason, it has been common for the parties to present
to the Companies Register an abbreviated form of the share
transfer agreement or merger/demerger agreement, which does
not disclose the main commercial parameters of the transaction
— although the viability of this practice has recently been ques-
tioned in legal writing.

4.4 What if the information is wrong or changes?

In the takeover offer procedure, the SMA will scrutinise the
prospectus (which is an integral part of the bid documentation)
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for errors, discrepancies and omissions prior to issuing its
consent that the takeover offer may proceed. The acquirer will
be requested to correct any wrong information.

If the prospectus includes false information, the persons who
prepared it or took part in its preparation shall be jointly and
severally liable to the holders of securities for damage if they
knew, ot should have known, that the information was false.

Once announced, the bidder may only amend the offer by:

1. offering a higher price or a more favourable conversion
rate; or
2. setting a lower successful bid threshold, if any.

Such amendment must be made no later than 14 days prior
to the expiration of the time allowed for acceptance of the bid.

If the bidder amends his takeover bid, it shall be considered
that accepting parties that have accepted the takeover bid prior
to the publication of such an amendment have also accepted the
amended takeover bid.

5 Stakebuilding

5.1 Can shares be bought outside the offer process?

In the context of the Takeovers Act — as of the day on which the
(mandatory or voluntary) takeover offer is published and until
its expiration, the bidder is not allowed to make any purchase of
the relevant securities outside the takeover procedure (any such
purchase being null and void).

In this regard, note that a mandatory takeover offer process
is only triggered if: (i) the target is a listed public company (or
a non-listed joint-stock company meeting certain size-related
criteria—see question 1.2 above); and (ii) the respective ownership
thresholds set forth by the Takeovers Act are met. An investor is
deemed to have reached such threshold: (a) upon the acquisition
of one-third of the voting shares in the target company; and (b)
cach time such an investor subsequently acquires an additional
10% of the voting shares in the target after a successful take-
over process. The obligation to submit a (repeated) public offer
ceases to apply once the investor (by way of a successful takeover
offer) has acquired 75% of all the voting shares in the target.

Note that an investor may acquire further shares after having
reached the mandatory takeover offer thresholds; however,
such an investor’s voting rights from its shares in the target are
suspended until a takeover offer is duly put forward. A mone-
tary penalty (up to EUR 375,000) is envisaged for investors
failing to publish a mandatory takeover offer despite reaching
the trigger threshold (see question 1.5 above).

5.2 Can derivatives be bought outside the offer

process?

As of the day of publication of the takeover bid and until the
expiry of the deadline for its acceptance, the bidder is prohibited
from acquiring securities of the target company which are the
subject of the offer — see question 5.1 above. For the purpose
of the respective provision, “securities of the target company”
are defined as: (i) shares of the target carrying voting rights;
and (ii) share option warrants issued by the target, relating to
such voting shares. No other limitations apply with regards to
acquiring financial instruments relating to the target (however,
note that stakebuilding triggers disclosure obligation — see ques-
tion 5.3 below).
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5.3 What are the disclosure triggers for shares and

derivatives stakebuilding before the offer and during the
offer period?

Pursuant to the Financial Instruments Market Act, any share-
holder of a joint-stock company (meeting the criteria described in
question 1.2 above) whose aggregate share (held directly or indi-
rectly), pursuant to an acquisition, disposal or corporate change,
(i) reaches or exceeds 5%, 10%, 15%, 20%, 25%, 33%, 50% or
75% of all voting shares (or call options in respect to such shares),
or (ii) decreases below any of the above thresholds, is obliged
to notify the issuing company thereof. In turn, the respective
company is obliged to publish the reported change within three
trading days upon the receipt of such notification from the share-
holder. The obligation applies irrespective of whether the acqui-
sition is realised within the takeover process or as a private block
sale. Notably, the notification obligation is expressed to be trig-
gered in most cases already upon the entry into an agreement
contemplating such acquisition and not only upon the transfer
of title to shares. In practice, the SMA has been amenable to the
interpretation of the provision whereby the notification obligation
kicks in only upon such an agreement becoming unconditional.

5.4 What are the limitations and consequences?

As for the various limitations and consequences, see questions
5.1, 5.2 and 5.3 above.

6 Deal Protection

6.1 Are break fees available?

In transactions between the (controlling) shareholder/sell-
er(s) and the acquirer, the parties involved are free to agree on
potential break fees. In the past, such a practice was not wide-
spread. However, given the current volatile market conditions
in Slovenia, more and more (particularly international) investors
seek protection for their investment by way of introducing walk-
away rights, mostly against payment of a break fee calculated as
a percentage of the total agreed purchase price.

Apart from this, in a pre-agreement phase, Slovenian legisla-
tion provides that the party, which remains loyal to the negoti-
ations, is entitled to be fairly reimbursed for the costs suffered
during the negotiations in cases where the opposite party breaks
the negotiations without a valid reason — culpa in contrabendo.

Given the concentrated ownership structure in most
Slovenian companies, transactions where the management is
acting on behalf of the (non-controlling) shareholders are rare.
In such instances, break fees — payable by the target — could, in
principle, be arranged; however, such an arrangement may be
problematic from the perspective of directors’ duties and finan-
cial assistance rules.

6.2 Can the target agree not to shop the company or its

assets?

Slovenian legislation does not generally prohibit such arrange-
ments between the parties, and it is not uncommon for the seller
to undertake not to shop the target’s shares or assets for a certain
period of time. For this purpose, the parties usually sign a Letter
of Intent or a similar legal instrument indicating exclusivity or
stipulating a lock-out period. Less often, such an instrument
is entered into (also) by the target. In any case, company or
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asset shopping by the board is somewhat limited on the basis
of statutory restrictions with respect to the actions of the target
company during the takeover process (see question 6.3 below).

It should be taken into consideration, however, that no-shop
or lock-out commitments (if undertaken by the target) might
constitute a breach of the general rules on the duty of manage-
mentloyalty and care. The target board has a principal obligation
to manage the company in the best interest of its stakeholders
as a whole. This is why target boards are highly recommended
to evaluate the possible competing proposals carefully before
entering into a lock-out agreement.

6.3 Can the target agree to issue shares or sell assets?

In the case of a takeover process pursuant to the Takeovers Act,
certain statutory restrictions as to defensive actions of the target
company (board) during the bid process are prescribed. By way
of example, the target company is prohibited from increasing
its share capital, acquiting own/treasury shares or entering into
transactions exceeding the normal course of business, to the effect
that the above (as well as bid or business-impairing) actions are
considered null and void, unless approved by the target’s general
meeting with a 75% majority of the represented share capital.

Therefore, the ability of the target company to issue shares or sell

assets during the takeover offer procedure is rather limited.

The following rules apply irrespective of a takeover offer
process:

m  The issuing of (voting) shares by joint-stock companies
is generally subject to a strict pre-emption right regime
in favour of existing sharcholders (in proportion to their
existing shares) which, however, may be excluded by or a
75% majority of the capital present at the voting on the
resolution on the share issuance/capital increase, provided
that there is a valid reason.

m  Pursuant to the Companies Act, the statute/articles may
authorise the management board of the respective company
to instigate the increase of the company’s share capital up to
the amount stated in the articles (authorised capital), whereas
the amount of such authorised capital may not exceed 50%
of the total share capital of the respective company.

m  The Companies Act requires of all joint-stock compa-
nies that a transfer of assets, the value of which equals or
exceeds 25% of the company’s total assets, is approved
by the general meeting, with a 75% majority of the repre-
sented capital. However, such an approval requirement
has the nature of an internal restriction and has no influ-
ence on the validity of the transaction vis-a-vis third parties
acting in good faith.

6.4 What commitments are available to tie up a deal?

Apart from the break fee, no-shop and lock-out agreements
(which are legally risky if undertaken by the target), no other
formal mechanisms are available. Target company management
may, of course, influence the shareholders by advocating for or
against a certain bidder.

7 Bidder Protection

7.1 What deal conditions are permitted and is their

invocation restricted?

As a general rule, Slovenian legislation obligates parties to
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deal in good faith. Any further deal conditions may be agreed
between the parties without breaching said legal principle
and, with regard to public companies, in compliance with the
above-mentioned restrictions.

In the case of joint-stock companies falling within the scope
of the regulation set out in the Takeovers Act, the bidder is not
entitled to withdraw a takeover bid after it has been published,
unless the bid cannot be executed due to circumstances beyond
the control of the bidder (arising after the bid’s publication) or
a competing offer has been put forward, provided that the time
limit for the (withdrawn) bid’s acceptance has not yet expired
and the withdrawal has been duly envisaged in the prospectus.

Note that the bid may be subject to certain conditions;
however, the bidder is limited to a statutorily envisaged cata-
logue (e.g. a minimum acceptance threshold (not lower than
50%+1 vote in a mandatory bid) and administrative authorisa-
tions). Notably, under Slovenian law, a bidder cannot make its
offer conditional upon merger control clearance.

7.2 What control does the bidder have over the target

during the process?

There are no statutory grounds for the bidder to exercise any
control over the target during the acquisition process. In any case
it might be problematic to exercise control over the target company
before receipt of merger control clearance (“gun jumping”).

Usually, however, the purchaser — in the context of a nego-
tiated block deal — will reserve the right to walk away in the
case of deviations from the course of events as predefined in
the share purchase agreement (e.g. material adverse change
(“MAC”) and ordinary course of business clauses) and/or will
extract adequate commitments from the target. In this context,
itis also important to note the statutory restrictions applicable to
target company boards (see question 6.3 above).

Furthermore, in recent practice (especially when it comes to
the sale/acquisition of joint-stock corporations from consortia
of non-controlling sharcholders), investors commonly request a
cooperation agreement to be concluded between the purchaser
and the target company (in addition to the transaction docu-
mentation signed with the sellers). Such cooperation agreements
frequently: (i) provide for information requirements in relation
to measures outside the ordinary course of the target’s business;
and (ii) regulate the cooperation of the target’s management in
the relevant regulatory proceedings (e.g. merger control) to be
performed prior to the conclusion of the respective transaction.

7.3 When does control pass to the bidder?

Legally, the title to securities (and the attached control rights)
passes to the bidder at the moment of registration of the transfer
with the CSD. In the case of a shate transfer in a limited liability
company, control (completely) passes to the investor upon regis-
tration of the investor as a shareholder of the company with the
Companies Register (see also, question 2.11 above). In the case
of reorganisations by way of a merger or a demerger, the control
passes to the investor upon the registration of the (de)merger
with the Companies Register.

7.4 How can the bidder get 100% control?

Pursuant to the Companies Act, the bidder who has acquired
the title to at least 90% of the entire issued share capital in a
joint-stock company (by way of on- or off-market transactions
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and/or a (subsequent) takeover bid), is entitled to squeeze out
the minority shareholders against the payment of a fair (market)
price (accounting for the company’s assets and profitability) for
the respective shares.

8 Target Defences

8.1 What can the target do to resist change of control?

In the context of shareholder-driven M&A processes (exits) —
regardless of whether or not taking place in the context of the
Takeover Act regime — the most important lever which the target
has is the ability to provide or deny access to its non-public infor-
mation (thus effectively deciding on whether or not bidder(s)
will be able to conduct due diligence investigations).

In the case of (bidder-driven) takeovers subject to the
Takeovers Act, certain statutory restrictions as to the actions of
the target company board during the bid process are provided for,
e.g. entering into transactions which exceed the normal course of
business, acquisition of own/treasury shares or performance of
any and all actions that may frustrate the bid are deemed null and
void, unless duly approved by the target’s general meeting — see
question 6.3 above.

In cases where the Takeovers Act does not apply, the target
company is mostly free to resist the change of control, as long as
the capital maintenance rules, “equal treatment of shareholders”
principle and managerial duties of care and loyalty are observed.
The disposal of the assets in a joint-stock company, however,
remains subject to certain general restrictions — see question 6.3
above.

8.2 s it a fair fight?

In the takeover offer procedures, the SMA will supervise (to a
certain extent) that there is a fair fight.

Outside the takeover offer procedure, there are no explicit,
generally applicable statutory requirements to conduct the
process on a level playing field; however, the seller would
commonly ensure this with the aim of maximising the purchase
price.

In the context of privatisation deals, it is one of the main state
aid principles that the process is conducted in an open, trans-
parent and non-discriminatory manner.

9 Other Useful Facts

9.1 What are the major influences on the success of an

acquisition?

Judging from past experience, the cooperation of the target
company’s board may prove decisive for the success of the
M&A transaction. In this respect (especially in high-end deals),
respective cooperation is/can be assured with the execution of
a cooperation agreement between the selling shareholder(s) and
the target.

In certain specific (regulated) sectors, the relevant regulatory
authority may also influence the outcome of the transaction in
cases where the latter is subject to prior approval.

9.2 What happens if it fails?

Above all, the issue of the reimbursement of the transaction
costs (e.g. for the due diligence process, advisers, etc.) may arise.
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Therefore, it is advisable that the participants agree in advance
on how the costs should be split (if at all).

10 Updates

10.1 Please provide a summary of any relevant new law

or practices in M&A in your jurisdiction.

The revised Data Protection Act which will implement GDPR
in Slovenian national legislation remains in the draft phase.
Nevertheless, increased fines and expanded rights of data
subjects instituted by the GDPR brought personal data protec-
tion into focus in an M&A context as well. In particular, parties
are approaching the disclosure of personal information during
the due diligence processes more carefully, and often opting to
anonymise data room contents or implement “clean team” solu-
tions in order to comply with the proportionality principle.

On 20 April, the Trade Secrets Act entered into force, imple-
menting the Directive (EU) 2016/943 of 8 June 2016 on the
protection of undisclosed know-how and business information
(trade secrets) against their unlawful acquisition, use and disclo-
sure. The Trade Secrets Act replaced the business secrets regu-
lation in the Companies Act with a more comprehensive regime
regarding the definition, (un)lawful possession and disclosure
and remedies. Whether the new rules will have any impact
on the disclosure within M&A-related due diligence processes
remains to be seen.
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Noteworthy is also the expected revision of the Companies
Act which will implement the Ditrective (EU) 2017/828 of
the European Parliament and of the Council of 17 May 2017
amending Directive 2007/36/EC as regards the encouragement
of long-term shareholder engagement. By the time of writing,
a draft implementation bill has been published (but may still
undergo changes in the course of the parliamentary discussion).

In terms of market activity, 2019 has seen several notable
transactions taking place or being initiated — especially so in the
banking/financial industry sector. Highlight deals include (i)
completion of the privatisation of NLB, the largest Slovenian
bank (with the Republic of Slovenia remaining the owner of a
25%+1 share), (ii) the signing of the sale and purchase agree-
ment underlying the privatisation of Abanka, the second largest
Slovenian bank (completion pending), (iii) the acquisition of
SKB Banka by OTP, (iv) the completion of the merger between
Generali and Adriatic Slovenica insurance companies, and (v)
the disposal of NLB Vita insurance company by NLB and KBC
to Sava Insurance Group.

Market outlook in terms of M&A remains generally positive
to neutral in 2020.
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